KELLOGG, HUBER, HANSEN, TODD, EVANS & FIGEL, P.L.L.C.
SUMNER SQUARE
1615 M STREET, N.W.
SUITE 400
WASHINGTON, D.C. 20036-3209

(202) 326-7900

FACSIMILE:
(202) 326-7999

February 25, 2014

Marlene H. Dortch, Secretary

Federal Communications Commission
445 Twelfth Street SW

Washington, DC 20554

Re: Revision of Part 15 of the Commission’s Rules to Permit Unlicensed
National Information Infrastructure (U-NII) Devices in the 5 GHz Band
ET Docket No. 13-49 — Ex Parte Notice

Dear Ms. Dortch:

On February 24, 2014, L. Barbee Ponder 1V, General Counsel & Vice President,
Regulatory Affairs, for Globalstar, Inc. (“Globalstar”); Ken Zdunek, Vice President and Chief
Technology Officer of Roberson and Associates, LLC; Regina M. Keeney and Steve Berman of
Lawler, Metzger, Keeney & Logan, LLC; Evan Leo of Kellogg, Huber, Hansen, Todd, Evans &
Figel, PLLC; and I met with Jonathan Sallet, General Counsel of the Federal Communications
Commission (“Commission”); David Horowitz and Steven Spaeth from the Office of General
Counsel; and Mark Settle and Bruce Romano from the Commission’s Office of Engineering and
Technology, regarding the Commission’s above-captioned proceeding on its rules governing the
use of the 5 GHz band by Unlicensed National Information Infrastructure (“U-N11") devices.*

At this meeting, Globalstar’s representatives discussed legal issues related to the threat of
harmful interference to Globalstar from the Commission’s proposed rule changes for the U-NII-1
band. Globalstar, through counsel, is concurrently filing a legal White Paper that will
comprehensively address these issues and explain that, based on the current record, the
Commission cannot legally permit the unlimited deployment of outdoor unlicensed devices in
the U-NII-1 band. The key elements of our White Paper are included in the slide presentation
attached to this ex parte notice. (This presentation was provided to Mr. Sallet and the other
Commission staffers at this meeting.)

! See Revision of Part 15 of the Commission’s Rules to Permit Unlicensed National

Information Infrastructure (U-NII) Devices in the 5 GHz Band, Notice of Proposed Rulemaking,
28 F.C.C.R. 1769 (2013) (“5 GHz NPRM”).
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As we described at the meeting, a core duty of the Commission is to protect licensed
users such as Globalstar from harmful interference. In fact, the Commission’s statutory authority
under Section 301 of the Communications Act to permit unlicensed devices depends on such
devices no causing harmful interference.? Before the Commission can authorize an unlicensed
use such as outdoor operations in the U-NII-1 band, it must make an affirmative finding that the
risk of harmful interference is minimal, and must articulate a clear standard for determining
what interference is harmful.* The burden of establishing this minimal risk of harmful
interference is on the Commission or the new unlicensed U-NI1-1 users.’

Neither the Commission nor proponents of outdoor U-NII-1 have come close to meeting
this burden. The Commission has apparently conducted no studies of this risk, nor has it set
forth a standard for measuring this risk. While there are competing analyses from Globalstar and
the National Cable & Telecommunications Association (“NCTA?), there is no serious dispute
that harmful interference to Globalstar will occur at high usage levels of outdoor U-NII-1. At
such high usage levels — which the proposed rules are designed not only to permit but encourage
—outdoor U-NII-1 operations will cause harmful interference by reducing capacity on
Globalstar’s network.’

The Commission cannot rush ahead with its proposed U-NII-1 rule changes without
additional steps to determine thresholds for and risks of harmful interference with greater

2 47 U.S.C. § 301; American Radio Relay League, Inc. v. FCC, 524 F.3d 227, 231 (D.C.
Cir. 2008).

3 See Revision of Part 15 of the Commission's Rules Regarding Ultra-Wideband

Transmission Systems, 19 F.C.C.R. 24,558, 24,589 & n. 179 (2004).

4 AT&T Wireless Services, Inc. v. FCC, 270 F.3d 959 (D.C. Cir. 2001); see American
Radio Relay League, Inc. v. FCC, 524 F.3d 227 (D.C. Cir. 2008).

> AT&T Wireless Services, 270 F.3d at 963 (noting that “AirCell had carried its burden of
affirmatively showing that its system is not likely to cause harmful interference to terrestrial
cellular operations”).

6 As developed further in the accompanying White Paper, the Commission has recognized

that harmful interference may include interference that diminishes the capacity of a system.
Moreover, it is of no consequence that the Commission originally licensed multiple other MSS
systems to compete with Globalstar. Most of these other original licensees were to operate their
feeder links in bands other than the 5.096-5.25 GHz band that Globalstar uses. Only one other
MSS operator (Constellation) was to share this band with Globalstar, and that sharing was to
occur pursuant to a negotiated agreement. Thus, from the outset, Globalstar has reasonably
relied on the expectation that its use of the 5.096-5.25 GHz band would not be subject to
capacity constraints or other forms of harmful interference from either other licensed or
unlicensed users.
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certainty. Nor can the agency rely on its predictive judgment where it has failed to articulate a
standard or perform any studies, and where a more empirical approach is available. Such an
approach is readily available in this case, as Globalstar can now measure the noise rise at its
satellite and quantify the harmful effects on its Mobile Satellite Services network.” At a
minimum, the Commission should adopt a failsafe: if Globalstar demonstrates harmful
interference — in Globalstar’s view, a noise rise at the satellite of 2 dB or more® — unlicensed
users should be required to “immediately correct the interference or cease operation” as required
under the Commission’s Part 15 regulatory framework.®

Pursuant to section 1.1206(b)(2) of the Commission’s rules, 47 C.F.R. §
1.1206(b)(2), this ex parte notification and the attached presentation are being filed electronically
for inclusion in the public record of the above-referenced proceeding.

Respectfully submitted,

[s/ Michael K. Kellogg
Michael K. Kellogg

cc: Jonathan Sallet
David Horowitz
Steven Spaeth
Mark Settle
Bruce Romano

! Globalstar will soon be submitting into the record of this proceeding a more detailed

description of its ability to reliably and accurately measure the noise rise at its satellites.

8 A 2 dB noise rise would cost Globalstar approximately 4 percent of its system capacity.

Given Globalstar’s projections regarding the forward-looking demands on its systems, it believes
it could accept this level of capacity loss (but no more) without significantly threatening
Globalstar’s ability to recover its significant recent investment in new satellites and services.

’ See 47 C.F.R. 8 15.5(b) (establishing ex ante precondition of operation that a device not

cause “harmful interference”); id. § 15.5(c) (establishing ex post requirement that a device
“cease” operation if “harmful interference” occurs).
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